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Effective January 1, 2005, California's newest Permanent Disability Rating Schedule (PDRS) began to be
implemented.  This PDRS is used to convert impairment (obtained via the AMA Guides) into PD.  This
conversion takes place by adjusting for diminished future earning capacity (FEC), occupation, and age.

As we all know, the 2005 PDRS/AMA Guides tend to result in significantly less PD than did the 1997
PDRS.  Thus, huge battles are raging all over California as applicants push to have their cases rated via
the old 1997 PDRS, while defendants push to apply the AMA Guides/2005 PDRS.  As these battles
continue, there is a recurring theme.  Applicants argue there are three exceptions that permit a
pre-1/1/05 date of injury to be evaluated using the 1997 PDRS; defendants assert that there are only two
such exceptions.

At issue is the language found in Labor Code Section 4660(d), which provides that for purposes of
injuries prior to January 1, 2005, the new AMA-based schedule is applicable “where there has been either
no comprehensive medical-legal report or no report by a treating physician indicating the existence of
permanent disability, or when the employer is not required to provide the notice required by Section 4061
to the injured worker.”

Bradford & Barthel, LLP, argues there are only two scenarios requiring that a pre-1/1/05 date of injury be
rated using the old, more expensive 1997 PDRS:

1. If a comprehensive medical-legal or PTP report demonstrating the existence of PD issued
prior to 1/1/05; and/or

2. If a Labor Code Section 4061 (End of TD) Notice was “required” prior to 1/1/05.

The aforementioned battle relates to the first exception.  At B&B, we have argued successfully that this
first exception applies only if the PTP report or comprehensive medical-legal report issued prior to 1/1/05
“demonstrates the existence of permanent disability.”  In particular, we argue that a comprehensive
medical-legal report that issued prior to 1/1/05 that did not demonstrate the existence of permanent
disability will not permit an applicant to escape the 2005 PDRS.

CAAA and some judges argue that the issuance of a “comprehensive medical-legal report”  prior to
1/1/05 will place the applicant within the 1997 PDRS, regardless of whether that comprehensive medical-
legal report demonstrated the existence of permanent disability.  Indeed, some at CAAA have indicated
that even a comprehensive medical-legal report issued prior to 1/1/05 declaring applicant TTD will,
nevertheless, preclude using the AMA Guides/2005 PDRS.  In short, applicant attorneys everywhere
argue that only the pre-1/1/05 PTP report must demonstrate the existence of PD if it is to successfully
keep applicant out of the AMA Guides.

How do we resolve this issue? It doesn’t require advanced, legal analysis.  Rather, we just need to
remember what we learned in school about grammar to resolve this riddle!  Indeed, it comes down to a
comma.

The Case of the Missing Comma
by Donald Barthel, Esq.

The Case of the Missing Comma continued on page 4
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When Does the 15% Increase or Decrease of
Permanent Disability Apply?
It is effective now and applies to all dates of injury occurring
on or after 1/1/05.

How is It Determined?
Basically, it comes down to whether the employer can provide
regular, modified, or alternative work that will last at least 12
months after the employee is deemed permanent and stationary
and  maximum medical improvement is reached.

Within 60 days of  becoming MMI, the employer must notify
the injured worker as to whether work meeting the above
criteria is available.  If no such job is offered (and the employer
has 50 or more employees), each indemnity payment remaining
to be paid is  increased by 15% [see Labor Code §4658(d)(2)].

If the job is offered, regardless of whether the injured
worker accepts or rejects it, each disability payment
remaining to be paid from the date the offer was made is
decreased by 15% [see Labor Code §4658(d)(3)(A)].  Note:
there is no minimum number of employees required for
this decrease to be triggered.

If the offered work is terminated and any permanent  disability
payments remain due, each remaining PD payment is increased
15 percent.  This does not apply to an employer employing
fewer than 50 employees.

An employee who voluntarily terminates employment is not
eligible for the 15% increase.

What if Modified Work Is Made Available Before
MMI Status Is Achieved?
Until an employee is MMI, the permanent restrictions and the
ability of an employer to accommodate them cannot be
determined.  Thus, even if the employee is performing modified
work, no notice is required until P&S/MMI is achieved.

Are All Payments Affected?
No, only those PD payments that remain outstanding after
the employer has notified the injured worker in a timely
manner.  Thus, on receipt of an MMI report, PDAs at the
regular rate can commence.  After the employer decides
whether a job can be provided, the remaining payments are
adjusted.

Strategy tip:  There is an obvious economic advantage to
delaying determination when it is unlikely that a
permanent regular, modified, or alternative position will
be available.  During the 60-day inquiry, all permanent
disability payments issue at the regular rate.

Is It 15% of the Amount of Each Check or an
Increase of 15% Permanent Disability?
Does the $200 per week payment increase to $230 per week,
or do I pay the original level of PD plus 15 more percentage
points at the regular rate? The statute increases each weekly
payment by 15%, payable for the established number of weeks
for the percentage of PD.  It does not increase (or decrease)
the overall PD.

How Do I Indicate in the Settlement that the
Increase/Decrease Applies?
A check box indicates whether this provision applies.  Strategy
tip:  Include language under the comment section to reflect
the change in weekly rates.

Steven A. Schwartz is a Senior Partner in Bradford &
Barthel's Sacramento Office.

By Steven A. Schwartz, Esq.

To Work or Not to Work:  The 15% Question

Bradford & Barthel Areas of Practice

Workers' Compensation Law
Bradford & Barthel, LLP has assembled an outstanding group of workers'
compensation defense practitioners dedicated to delivering valuable,
knowledgeable representation to clients statewide. We offer custom
AMA Guides  training and customized rating analysis.

Subrogation and General Civil Litigation
Extensive training and trial experience in corollary issues ensure that
B&B  always provides clients with a distinct tactical  advantage, whether
defending a workers' compensation, subrogation, or civil issue. Our
attorneys have tremendous depth of experience in all facets of litigation,
including:

L.C. §132a Discrimination
Serious & Willful Misconduct
Subrogation
Contract Disputes
Construction Defect cases
Personal Injury

Employment and Labor Law
We provide private and public employers with a full range of legal
services for every workplace need. B&B combines experience,
sensitivity, and accessibility to each of our clients, and we recognize
that affordable, customized solutions are key.  We offer Mandatory
Supervisor Training.
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School Daze – New Training Requirements for
Workers’ Compensation Adjusters
By Christopher P. Stettler, Esq.

New Regs Are Here
Effective 2/22/06, California set forth new regulations outlining minimum standards for training, experience, and skill that
workers’ compensation adjusters (including adjusters working for medical billing entities) must possess. (See California
Code of Regulations, Title 10, Chapter 5, Subchapter 3, Article 20.)

Who is Covered?
The regulations apply to all examiners, supervisors, and others responsible for determining the validity of a workers’
compensation claim.

What Exactly is Required?
Beginning February 22, 2006, every insurer must ensure that all adjusters (including medical-only) who handle workers’
compensation claims receive the mandated training.  Training must include at least 160 hours (at least 120 of which must be
conducted in a classroom).  Medical-only adjusters must receive at least 80 hours of training (at least 50 of which must be
in a classroom).

However, a person can adjust or review medical bills for up to 12 consecutive months during training while under the
supervision of an instructor or experienced claims adjuster.

It Never Ends!
Once the initial training requirements have been met, claims adjusters must receive at least 30 hours of continuing education
training every two years.  Medical-only adjusters must receive at least 20 hours of training every two years. The regulations
further define the curriculum that may qualify for training certification as well as who may provide the training.

B&B to the Rescue
Bradford & Barthel has highly experienced, qualified training instructors available to provide both the initial and ongoing
training required.  Our instructors (experienced attorneys who have practiced in workers’ compensation-related matters for
at least 8 out of the last 12 years) are available to provide annual certification by July 1 of each year.

Bradford & Barthel can come to you and work with management to classify all personnel according to the regulations,
certify them for initial training requirements, and develop a plan to meet educational requirements every two years.   We also
offer our services to meet ongoing training requirements for education every two years with seminars on relevant workers’
compensation issues.

Please see our website at http://www.bradfordbarthel.com/Training.htm for additional information regarding training and
services offered, or call Don Barthel at (916) 986-1263.

Christopher P. Stettler is the Managing Partner of Bradford & Barthel's San Diego Office.

NOTE:  Just prior to publication, a three-member panel released Racquel Torres v. SDM Precision Products, LAO 832511
(7/24/06), ruling that "[t]he grammar of the third sentence at section 4660(d) does not require a "comprehensive medical-
legal report that also indicates the existence of permanent disability, in order for the prior rating schedule to apply."  We
discuss 4660(d) on page 1 of this issue, The Case of the Missing Comma. In our next issue (September/October 2006), we
will discuss why we think Racquel Torres v. SDM Precision Product was wrongly decided.                                            - Editor
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The Case of the Missing Comma    continued from page 1

At the heart of CAAA’s argument is the assertion that the phrase “indicating the existence of permanent disability” modifies only the
phrase “report by a treating physician.”  More to the point, they argue that the phrase “indicating the existence of permanent disability”
does not modify “comprehensive medical-legal report.”  Thus, if this argument were true, the “comprehensive medical-legal report” need
not demonstrate the “existence of permanent disability” to keep the AMA Guides from being applied. This argument, if accepted, creates
the third exception to the 2005 PDRS/AMA Guides for pre-1/1/05 dates of injury.

Your 5th grade grammar teacher would not have accepted CAAA’s arguments. Neither should you!  Grammatically, CAAA’s argument
would only be true if Labor Code 4660(d) had been drafted with an additional comma:

“…when there has been either no comprehensive medical-legal report, or no report by the treating physician indicating the existence of
permanent disability…”

That comma, by separating the phrase “comprehensive medical-legal report” from the qualifying phrase “existence of permanent disability”
would have the impact desired by CAAA.  However, that comma was not included in Labor Code Section 4660(d).  There is nothing to
separate “comprehensive medical-legal report” from the phrase “indicating the existence of permanent disability” other than the phrase
“report by a treating physician.”  In short, the requirement that a report indicate the “existence of permanent disability” modifies both of
the phrases immediately preceding it: “report by a treating physician” and “comprehensive medical-legal report.”

Given the California Legislature’s failure to include the comma sought by CAAA, the argument for the three separate exceptions to the
PDRS/AMA Guides simply must fall flat. Viva la AMA Guides!  Viva la 2005 PDRS!

Donald Barthel is a Founding Partner of Bradford & Barthel, LLP.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


